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Raphael Ahren, Why the Palestinian case at The Hague took a big hit this past *
.week, THE TIMES OF ISRAEL (21.2.2020)
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~Intentionally launching an attack in the knowledge that such an attack
will cause incidental loss of life or injury to civilians or damage to
civilian objects or widespread long-term and severe damage to the
natural environment which would be clearly excessive in relation to
the concrete and direct overall military advantage anticipated”.’
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»This Statute shall be open to accession by all States.
Instruments of accession shall be deposited with the Secretary-
General of the United Nations~.¢
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IM1°m DWWLD “PALESTINE” 7102 7N XO\W A2 7p%Ivn 12,2012 12n%T?
"non-member observer State status in the United :9In2 973910

:73 LN 1777 1°2 ¥ap 75 7y Jnona .Nations”

»With respect to the Rome Statute, article 125(3) of the Statute
provides that the ‘Statute shall be open to accession by all
States’ and neither this provision nor any other provision in the
Court’s legal texts imposes additional criteria on, or otherwise
qualifies, the accession to the Statute .Therefore ,a
determination by the United Nations General Assembly renders
an entity capable to accede to the Statute pursuant to Article 125
of the Statute and the depository notification by the United
Nations Secretary-General merely gives effect to the United
Nations General Assembly’s determination”.®
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»The real and persisting problem in answering the question
concerning the geographical scope of the Court’s jurisdiction
and the Prosecutor’s investigation is linked to the fact that,
currently, there are no precise settled borders either at the
bilateral Israeli-Palestinian level or at any multilateral level.
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Instead ,UN resolutions merely allude to the necessity of
engaging in bilateral negotiations on the issue of borders, using
varying formulas of pre-1967 borders. These formulas are
similar but not identical as the emphasis placed on the 1968
borders in each of them is far from being the same~.!!
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»As such, it must be emphasized that the present decision is
strictly limited to the question of jurisdiction set forth in the
Prosecutor’s Request and does not entail any determination on
the border disputes between Palestine and Israel. The present
decision shall thus not be construed as determining, prejudicing,
impacting on or otherwise affecting any other legal matter
arising from the events in the Situation in Palestine either under
the Statute or any other field of international law~.!2
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»Territory is considered occupied when it is actually placed
under the authority of the hostile army. The occupation extends
to the territory where such authority has been exercised”.!
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»The Court considers that it has a duty to draw the attention of
the General Assembly, to which this present Opinion is
addressed, to the need for these efforts to be encouraged with a
view to achieving as soon as possible, on the basis of
international law, a negotiated solution to the outstanding
problems and the establishment of a Palestinian State, existing
side by side with Israel and its other neighbors, with peace and
security for all in the region”.'
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»As the basis of the Law of Nations is the common consent of
civilized States, statechood alone does not include membership
of the Family of Nations [...] A State is and becomes an
International  Person through recognition only and
exclusively”.'s
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~It is the rule of International Law that no new State has a right
towards other States to be recognized by them, and that no State
has the duty to recognize a new State”.'¢

ICJ ADVISORY OPINION ON THE LEGAL CONSEQUENCES OF THE !
.CONSTRUCTION OF A WALL IN THE OPT — ICJ DOCUMENT (9 July 2004)
./https: /7www.un.org/unispal/document/auto-insert-204033

LASSA OPPENHEIM, INTERNATIONAL LAW - A TREATISE, Volume I 139 (2" '3
.Edition, 2016)
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»Unless the decision resulted from the unwillingness or inability
of the State genuinely to prosecute”.'s
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»Israel has a professional and well-trained military. They have, I
know, military advocate generals and a system that is intended to
ensure their compliance with international humanitarian law. They
have lawyers advising on targeting decisions, and they will be
under no misapprehension as to their obligations, or that they must
be able to account for their actions”."
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